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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments with respect to claims 1-10 have been considered but are 
moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1-3, 7 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Banker et al. (US Pat No 5,247,364) in view of Bacon et al. (US Pat No 5,440,632). 

In regard to claim 1 , Banker discloses a system for delivering a message to a set 
top box with "tune to" information for downloading data. The claimed steps of "receiving 
a message designating whether to tune to an in-band or an out-of band channel" and 
"tuning to the designated channel" are met by Figures 5B and 7A. "The message 
definition transaction transmission includes a background color field for setting the 
background color of the on-screen display and a tuning field which instructs the terminal 
which data channel to tune to receive the message, which in this example, is the 
message channel" (Col 8, Lines 20-25). Banker discloses receiving data from the 
designated channel. "This channel, known as the data carrier, is used to transmit both 
addressable commands intended for a particular out-of-band subscriber terminal and 
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global commands intended for all out-of-band subscriber terminals in the system" (Col 
2, Lines 58-63). Banker, however, fails to explicitly disclose that the data is a "software 
code object" as recited in the preamble as well as the claim and is silent with respect to 
software upgrades. Bacon teaches downloading data that is a software code object so 
as to upgrade the subscriber terminal. Both Banker and Bacon are directed towards 
distribution of data via in band or out of band channels to a set top box in a video 
distribution system environment. Bacon discloses the "boot program further contains a 
revision number so that the control microprocessor may be upgraded by replacement 
and matched with reprogrammed control program code if so desired" (Col 2, Lines 41- 
44). Consequently, it would have been obvious to one of ordinary skill in the art to 
extend the functionality of Banker with downloading data that is a software code object 
so as to upgrade the subscriber terminal. 

In regard to claim 2, the message of Figure 5B meets the limitation of a download 
flag. The tuning data describes whether to tune to an in-band or out-of-band channel. 

In regard to claim 3, the Bacon et al. reference discloses the use of a boot 
program to provide a loading routine for downloading new programming such as 
platform code. "The control microprocessor 128 contains the boot program in its 
internal ROM which, upon start up or reset, will initialize the subscriber terminal 40 and 
initiate the control program of the control microprocessor 128 from the correct starting 
address. The boot program also provides a loading routine for the downloading of new 
control code, either into the internal non-volatile memory of the subscriber terminal 40, 
such as Flash EPROM memory 134, the external memory on the expansion card 138, 
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or both. The boot program comprises an initialization and loading program and several 
kernel routines" (Col 13, Lines 54-65). 

In regard to claim 7, as stated in the MPEP § 21 1 1 .02 (please see also Kropa v. 
Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 - CCPA 1951), the preamble of the claim 
neither recites the limitations of the claim nor is the preamble necessary to give life, 
meaning, and vitality to the claim, therefore, the preamble is not served to further define 
the structure of the claim. Banker discloses a system for delivering a message to a set 
top box with "tune to" information for downloading data. The claimed step of "a 
download control message including a download tag and information related to a 
download channel frequency, the download flag capable of corresponding to one of an 
out-of-bound channel and an in-band channel" is met by Figures 5B and 7A. "The 
message definition transaction transmission includes a background color field for setting 
the background color of the on-screen display and a tuning field which instructs the 
terminal which data channel to tune to receive the message, which in this example, is 
the message channel" (Col 8, Lines 20-25). Where the message definition is a 
download flag. The claimed step of "boot-code for determining the value of the 
download-control flag, for tuning to the channel indicated in the download control 
message" is met by the microprocessor 410, which is inherently controlled by code. 
Banker discloses receiving data from the designated channel. "This channel, known as 
the data carrier, is used to transmit both addressable commands intended for a 
particular out-of-band subscriber terminal and global commands intended for all out-of- 
band subscriber terminals in the system" (Col 2, Lines 58-63). Banker, however, fails to 
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explicitly disclose that the data is a software code object as recited. Bacon teaches 
downloading data that is a code object so as to upgrade the subscriber terminal. Both 
Banker and Bacon are directed towards distribution of data via in band or out of band 
channels to a set top box in a video distribution system environment. Bacon discloses 
the "boot program further contains a revision number so that the control microprocessor 
may be upgraded by replacement and matched with reprogrammed control program 
code if so desired" (Col 2, Lines 41-44). Consequently, it would have been obvious to 
one of ordinary skill in the art to modify Banker with downloading data that is a code 
object so as to upgrade the subscriber terminal. 

In regard to claim 10, the Bacon et al. reference comprises RAM for storing 
downloaded code. "The in-band data, except for descrambling data, is stored in DRAM 
137 for buffering" (Col 7, Lines 16-17). The reference does not explicitly disclose a 
CRC check for verification purposes. However, the examiner gives OFFICIAL NOTICE 
that it is notoriously well known in the art to use CRC check for verification purposes. 
Consequently, it would have been clearly obvious to one of ordinary skill in the art to 
implement the Bacon et al. with a CRC check for verification purposes. 
4. Claims 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Banker 
et al. in view of Bacon et al. and further in view of Hendricks et al. (US Pat No 
5,990,927). 

In regard to claim 4, the Banker reference discloses a method of downloading 
data to a cable television converter or a set top box, using multiple channels. The 
reference fails to explicitly disclose the step of authorizing a digital access controller 
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before or after the step of transmitting the out-of-band control signal. Hendricks et al. 

reference teaches the initialization or configuration, by the digital access controller or 

the network controller 214, of the set top box, which can take place either before or after 

the out-of-band transmission so as to give the end-user access to the provided services. 

"As a network controller 214, the cable headend 208 performs the system control 
functions for the system. The primary function of the network controller 214 is to 
manage the configuration of the set top terminals 220 and process signals 
received from the set top terminals 220. In the preferred embodiment, the 
network controller 214 monitors, among other things, automatic poll-back 
responses from the set top terminals 220 remotely located at each subscribers' 
home. The polling and automatic report-back cycle occurs frequently enough to 
allow the network controller 224 to maintain accurate account and billing 
information as well as monitor authorized channel access. In the simplest 
embodiment, information to be sent to the network controller 224 will be stored in 
RAM within each subscriber's set top terminal 220 and will be retrieved only upon 
polling by the network controller 214. Retrieval may, for example, occur on a 
daily, weekly or monthly basis. The network controller 214 allows the system to 
maintain complete information on all programs watched using a particular set top 
terminal 220. The network controller 214 is also able to respond to the 
immediate needs of a set top terminal 220 by modifying a program control 
information signal received from the operations center 202. Therefore, the 
network controller 214 enables the delivery system to adapt to the specific 
requirements of individual set top terminals 220 when the requirements cannot 
be provided to the operations center 202 in advance. In other words, the network 
controller 224 is able to perform "on the fly programing" changes" (Col 9, Lines 
30-65). 

Consequently, it would have been clearly obvious to one of ordinary skill in the art to 
implement the Leary reference with the initialization or configuration, by the digital 
access controller or the network controller 214, of the set top box, which can take place 
either before or after the out-of-band transmission so as to give the end-user access to 
the provided services. 

5. Claims 5-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Banker et al. (US Pat No 5,247,364) in view of Bacon et al. (US Pat No 5,440,632) in 
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further view of Hendricks et al. and further in view of Wagner et al. (US Pat No 
5,761,602). 

In regard to claim 5, the aforementioned combined teaching fails to explicitly 
disclose the adaptive channel selection base on predetermined parameters. The 
Wagner et al. reference teaches the adaptive channel selection base on predetermined 
parameters, where the predetermined parameter is bandwidth so as to provide a higher 
information transfer rate. "Multiple channels on broadcast link 6 are available for the 
transmission of data packets to clients 2. The channels on which clients 2 receive data 
packets are switched in order to maximize the available VBI lines in all of the channels. 
In other words, client 2 does not always receive data on the same VBI lines in the same 
channel. Both the VBI lines and the channel are switched. The switching may take 
place from data message (i.e., a multiplicity of data packets which together form a 
single message) to data message or during the transmission of a single data message. 
Channel and VBI line switching is controlled by commands from distributor 5" (Col 7, 
Line 35-45). "The selection of channel and line for data is determined by a technique 
queue management and based upon the availability of bandwidth, the priority of the 
data, average client waiting time, size of the data, and the type of transaction" (Col 7, 
Lines 57-60). Consequently, it would have been clearly obvious to one of ordinary skill 
in the art to implement the combined teaching with the adaptive channel selection base 
on predetermined parameters, where the predetermined parameter is bandwidth so as 
to provide a higher information transfer rate. 
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In regard to claim 6, the Wagner et al. reference discloses the monitoring of 
channel bandwidth so as to "decide" between channels. "Multiple channels on 
broadcast link 6 are available for the transmission of data packets to clients 2. The 
channels on which clients 2 receive data packets are switched in order to maximize the 
available VBI lines in all of the channels. In other words, client 2 does not always 
receive data on the same VBI lines in the same channel. Both the VBI lines and the 
channel are switched. The switching may take place from data message (i.e., a 
multiplicity of data packets which together form a single message) to data message or 
during the transmission of a single data message. Channel and VBI line switching is 
controlled by commands from distributor 5" (Col 7, Line 35-45). "The selection of 
channel and line for data is determined by a technique queue management and based 
upon the availability of bandwidth, the priority of the data, average client waiting time, 
size of the data, and the type of transaction" (Col 7, Lines 57-60). 
6. Claims 8-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Banker et al. (US Pat No 5,247,364) in view of Bacon et al. (US Pat No 5,440,632) and 
in further Wagner et al. (US Pat No 5,761 ,602). 

In regard to claims 8, the aforementioned combined teaching fails to explicitly 
disclose adaptively setting the download flag. The Wagner reference teaches the 
adaptive channel selection base on predetermined parameters, where the 
predetermined parameter is bandwidth so as to provide a higher information transfer 
rate. "Multiple channels on broadcast link 6 are available for the transmission of data 
packets to clients 2. The channels on which clients 2 receive data packets are switched 
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in order to maximize the available VBI lines in all of the channels. In other words, client 
2 does not always receive data on the same VBI lines in the same channel. Both the 
VBI lines and the channel are switched. The switching may take place from data 
message (i.e., a multiplicity of data packets which together form a single message) to 
data message or during the transmission of a single data message. Channel and VBI 
line switching is controlled by commands from distributor 5" (Col 7, Line 35-45). "The 
selection of channel and line for data is determined by a technique queue management 
and based upon the availability of bandwidth, the priority of the data, average client 
waiting time, size of the data, and the type of transaction" (Col 7, Lines 57-60). 

In regard to claim 9, the Wagner et al. reference discloses the monitoring of 
channel bandwidth so as to "decide" between channels. "Multiple channels on 
broadcast link 6 are available for the transmission of data packets to clients 2. The 
channels on which clients 2 receive data packets are switched in order to maximize the 
available VBI lines in all of the channels. In other words, client 2 does not always 
receive data on the same VBI lines in the same channel. Both the VBI lines and the 
channel are switched. The switching may take place from data message (i.e., a 
multiplicity of data packets which together form a single message) to data message or 
during the transmission of a single data message. Channel and VBI line switching is 
controlled by commands from distributor 5" (Col 7, Line 35-45). "The selection of 
channel and line for data is determined by a technique queue management and based 
upon the availability of bandwidth, the priority of the data, average client waiting time, 
size of the data, and the type of transaction" (Col 7, Lines 57-60). 
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Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John Manning whose telephone number is 703-305- 
0345. The examiner can normally be reached on M-F: 8:00 - 5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John W Miller can be reached on 703-305-4795. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

JM 

February 1 8, 2005 
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